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UNITED STATES
SECURITIES AND EXCHANGE COMMISSION
WASHINGTON, D.C. 20548

OFFICE OF THE
GENERAL COUNSEL

Stop 9612 April 6, 2010

Mike Williams

Re: Appeal, Freedom of Information Act Request No. 07-05593-FOIA
Dear Mr. Williams:

I am responding to your November 2, 2007 Freedom of Information Act appeal of the decision of
the FOIA/Privacy Act Officer, Securities and Exchange Commission, denying your request for a copy of
the May 15, 2002 information memorandum from the Division of Enforcement to the Commission
regarding the Pre-September 11, 2001 Trading Review. On October 11, 2007, the FOIA/Privacy Act
Officer denied your request pursuant to FOIA Exemption 7(A), 5 U.S.C. 552(b)(7)(A).

In reviewing your appeal, while I have determined that Exemption 7(A) no longer applies, I have
also determined that portions of the report, which either reflect internal predecisional Commission
deliberations or law enforcement techniques, or the release of which would constitute an unwarranted
invasion of personal privacy of Commission employees or other persons, are exempt from disclosure.
These portions have been redacted pursuant to FOIA Exemptions 5, 7(E), 6 and 7(C), 5 U.S.C. 552(b)(5),
(T)E), (6) and (7)(C), respectively.

For the remainder of the memorandum, while other FOIA exemptions may apply, I have
determined that it would serve the public interest to disclose that information. This discretionary release
should not be interpreted as a waiver of any applicable exemption in the event you make a request for
similar information in the future.

You have the right to seek judicial review of my determination not to release the redacted
information by filing a complaint in the United States District Court for the District of Columbia or in the
district court where you reside or have your principal place of business. See 5 U.S.C. 552(a)(4)(B). If
you have any questions regarding this determination, please call Thomas J. Karr, Assistant General
Counsel, at 202-551-5163.

For the Commission

by del%:ced authority

Rlchard M Humes
Associate General Counsel
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INFORMATION MEMORANDUM ENF 02-13

_ -File No.: HO-9325
TO: The Commission

FROM: The Division of Enforcement
RE:

Pre-September 11, 2001 Trading Reyiey

DATE: o . May 15, 2002
PERSONS TO CONTACT: '

I Intreduction

On September 12, 2001, the Division of Enforcement began a review of trading in
U.S. securities markets to investigate whether there was evidence that anyone who had
advance knowledge of the terrorist attacks on September 11 sought to profit from that
knowledge by trading in United States securities markets. Our review expanded quickly
to cover trading in a broad range of financial instruments here and abroad. Generally, the
review covered trading during the period from August 20 to September 11,2001. In
furtherance of that review, we worked with, and sought information from, self-regulatory
organizations, securities firms and other financial institutions, other government
regulators in the U.S. and abroad, and criminal law enforcement agencies. At various
times, over 40 Commission staff from the Division of Enforcement and the Office of
International Affairs worked on different aspects of the investigation.'

In the course of our investigation, we examined over 9.5 million securities
transactions. Commission staff, or staff of self-regulatory organizations with whom we
cooperated, reviewed trading in securities and derivative products of 103 companies in
six industry groups with trading in 7 markets. We also reviewed trading in 32 exchange
traded funds and broad and narrow indices. To supplement this review, we requested that

+ . the legal and compliance departments at the largest securities firms, and foreign financial

regulators determine whether any unusual trading activity had been observed by their
staffs in the period prior to September 11.

Our review is now complete. We have not developed any evidence suggesting
that those who had advance knowledge of the September 11 attacks traded on the basis of
that information. In every instance where we noticed unusual trading before the attack,

' A list of Commussion staff who worked on this investigation is attached as Appendix A
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we were able to determine -- either through direct communication with those responsible

for the trading or a review of trading records -- that the trading was consistent with a
-legitimate trading strategy. All of the information developed in this trading review has

been made available to the Department of Justice and to the Department of the Treasury.”

We are providing this memorandum to the Commission to summarize the scope
and the results of our investigation. The Commission may wish to consider whether to
issue a statement notifying the public of those results. We have spoken to the ‘
Department of Justice and the Department of the Treasury, and they have no objection to
the Commission making such a statement.

II. Overview
A. Summary of Trading Review

Initially, we focused on the securities of companies that were directly involved in
the events of September 11: UAL Corp. and AMR Corp. (the parent companies of
United Airlines and American Airlines, respectively); publicly traded companies with
substantial operations in the World Trade Center; and insurers with substantial loss
exposure as a result of the events. We identified various types of securities available for
trading in these issuers and the markets in which they were traded, and analyzed price
and volume activity for aberrational movements. For those securities for which listed
options were traded, we reviewed large option position reports (LOPRs)’ for any unusual
accounts or activity. We also requested that the National Association of Securities
Dealers Regulation Inc. (NASDR) review similar reports filed with that organization with
respect to conventional options® and to review reported trading activity in the NASDR's
Fixed Income Pricing System for eligible high yield securities of affected companies.

Shortly after September 12, we began a more comprehensive review. Analysts in
the Division’s Office of Market Surveillance were assigned specific industry groups to
review. The staff analyzed the impact of the events on the trading activity of the

companies within each group. The following industry groups were selected for a more
detailed review and analysis:

? Both the Department of Justice (including various United States Attorney’s Offices and

Federal Bureau of Investigation Field Offices) and the Department of the Treasury were granted
access to this investigation. Pursuant to Commission authorization, we also briefed staff
members of the Senate Banking Committee. We also briefed staff of the National Security
Council.

’ The rules of each of the markets on which options trade require that member firms submit

identifying information to the exchange for surveillance purposes for any customer or proprietary
account that accumulates a position of 200 contracts or more on either side of the market in a
particular class of options. This information is reported in the LOPR.

¢ A conventional option is any option contract not issued or subject to issuance by the

Options Clearing Corporation.
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1. Airlines;

2. Insurers;

3. Finaﬁciai Services;

4. Defenseand Acmspacé;

5. Security Providers; and

6. Travel and Leisufe Services.

In addition to the six mdusrry groups identified above, we aiso reviewed frading in
certain financial products, including exchange traded funds® and broad and narrow
indices (e.g. Dow Jones Industrial Average Nasdaq 100, and the American Stock
Exchange Airline Index).

Together with the market surveillance groups at several self regulatory
organizations (SROs), including the New York Stock Exchange (NYSE), the American
Stock Exchange (Amex), the Chicago Board Options Exchange (CBOE), the Pacific
'Exchange (PSE), the Philadelphia Stock Exchange (PHLX), and the NASDR, we
obtained the identity of numerous accounts that traded in a total of 103 individual
securities and 32 indices or exchange traded funds. We reviewed and analyzed trading
records for those accounts to determine whether trades made during the period prior to
September 11 were consistent with earlier trading. When possible, we interviewed the

individuals responsible for the investment decisions and/or the traders who placed the
trades.

We focused particular attention on short-selling activity. In order to identify short
sales, in addition to reviewing bluesheet information, we obtained data about short sales
from the Depositor;y Trust Company, the National Securities Clearing Corporation and
from LoanNet Inc.” In addition, NYSE staff performed a detailed analysis of changes in
reported short interest positions for the affected securities.

In addition to the review of domestic trading in corporate securities and related
derivative products by the Commission staff and the SROs, we contacted others to assist
in a larger review of securities trading here and abroad.” First, from September 18
through September 20, we contacted the legal and compliance staff at 20 of the largest
securities firms and requested (a) that they survey each business group within their

3

Exchange traded funds hold a portfolio of cornmon stocks intended to provide investment
resuits that generally track the price performance and yield of a specific index.

s LoanNet facilitates lending of securities to deliver to complete a short sale transaction.

Counsel for SunGuard Securities Finance Inc., LoanNet’s parent company, notified the staff that
a subpoena would be required for the production of any records. Accordingly, the staff sought a
formal order of investigation from the Commission on September 28, 2001.

! The CFTC initiated a similar review of trading in financial futures products.
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respective firms to determine if any unusual activity had been noted in the weeks prior to
September 11, and (b) that on a continuing basis, they notify the Commission in the event

they observe any unusual trading activity that might suggest the possibility of future
attacks.®

Third, the Commission’s Office of Intematlonal Affairs (OIA) contacted
securities regulatory authorities in ten countries.’ Initially, those foreign regulators were
asked to review trading in all U.S.-registered stocks and derivatives based on U.S.-
registered stocks that were traded on their markets during the period from August 27,
2001 through September 11, 2001, and to identify any unusual trading. The foreign
regulators were asked to pay special attention to any unusual trading in the securities of
airlines, hotels, brokerage firms, bank holding companies, and insurance and re-insurance
companies. At the request of the foreign regulators, Commission staff compiled a list of
thirty-eight companies for review to determine if there was any unusual trading activity."
In addition to the broad reviews described above, OIA sought the assistance of various
regulatory authorities'" in obtaining information about specific trades or patterns of
trading that we identified in the course of our investigation.

B. Coordination with the Department of Justice, the Department of The
Treasury and Other Federal Agencies

Early in the investigation, we consulted with the Department of Justice, the FBI,
other criminal law enforcement agencies, the Department of The Treasury and other
federal financial regulators, to coordinate investigative activities. On Monday,
September 17, senior staff from the Division of Enforcement and OIA, along with other

8

Similarly, at the request of the FBI, staff of the Office of Market Surveillance requested
that the surveillance staffs of each of the domestic marketplaces be alert to unusual movements in
individual securities, industry groups or index products that may provide an early waming sign of
an imminent terronist event. In October, two anomalous trading situations were noted and passed
ou to the FBI. In each instance, subsequent inquiry determined that the increased, unexplained
ity was due to rcccmmendat'ons from an established options newsl tter ubl'canon -

The list of companies is attached as Appendix B.
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federal regulators, met with the Departmient of Justice’s Financial Review Group
(FRG),"” and were briefed on the criminal investigation as it related to the terrorists’ use
~of the financial system. The primary purpose of the meeting was to establish a central
location to which potential investigative leads could be directed. Thereafter, we
consulted regularly with designated FBI agents and Assistant U.S. Attorneys from the
-Eastern and Southern Districts of New York assigned to the investigation. All of the
information developed in this trading review has been shared with the Department of

- Justice and made available to the Department of the Treasury.

In addition to reviewing trading activity, the Division initially attempted to
determine if any of the 19 identified hijackers had accounts with securities brokerage
firms and subsequently coordinated the dissemjnation to securitiés-related entities of a
‘broader list of individuals wanted for questioning by criminal law enforcement
authorities. On September 26, the SEC asked all securities-related entities, whether or

-pot regulated by the SEC, to review their records for any relationships or transactions
~-with any individuals or organizations identified on two lists: an executive order signed
by President Bush freezing assets and blocking transactions with 27 individuals and
organizations; and a FBI list of people under investigation in connections with the World
Trade Center and Pentagon Attacks."” OIA contacted securities regulatory authorities in
the ten countries identified earlier so that those regulators could contact financial
institutions in their jurisdictions to determine whether they had accounts in the names of
any of the 27 persons and entities identified in the Executive Order issued by President
Bush on September 24, 2001 or in the names of the alleged hijackers.

Ini the initial stages of the investigation, the FBI compiled and distributed to other
law enforcement and regulatory agencies, including the Commission, a list entitled the
“Watch List” that contained names of several hundred individuals or entities about which
the FBI was seeking information. This initial list and frequent updates were used by the
Division and by the SROs to check for matches against both historical records and
records obtained during the course of the inquiry into pre-September 11 trading activity.

By the end of September, securities firms (particularly those with international
operations) were receiving requests for information (including administrative and grand
jury subpoenas) from a number of sources, including the Division, SROs and various FBI
field offices and United States Attorneys offices (and from foreign regulators), many of
which were redundant or overlapping. In an effort to reduce the burden and the
confusion caused by these requests, the Division, representatives of the FRG and the
Department of the Treasury met on October 4 with a broad cross-section of industry
representatives. Al that meeting, the Division agreed to serve as the primary point of

~contact for requests for information directed to securities firms.

12

The FRG 1s a multi-agency task force coordinated by the DOJ and FBI that was formed
to investigate all financial aspects of the events. In addition to working with the FRG, since
September 12, we have responded to numerous requests for assistance in specific inquiries being
conducted by FBI field offices and U.S. Attorney's offices throughout the country.

v Commission Press Release 2001-103,






